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As we enter another snowy March in Colorado, businesses
and homes throughout the state will continue to experience heavy
snow, ice, and rain. Although the snow may be beneficial to those
who prefer to hit the slopes in the last few weeks of the season,
the heavy snow and ice may pose a !iability to IandIQers. Recently, corporate liability, and general liability
some landlords have even begun to include an explicit exculpatory matters. Contact Blaire at
agreement in residential lease agreements, in which the tenant bbayliss@tysonmendes.com.
explicitly gives up the right to sue the landlord for any personal
injuries caused by snow or ice on the premises. However, such
indemnification agreements and waivers may not be enforceable under Colorado law, and may not ultimately
provide any protection from liability for slips, trips, and falls caused by snow and ice on the property.

ABOUT THE AUTHOR

Blaire Bayliss is an Associate at Tyson
& Mendes’ Denver office. Her practice
focuses on personal injury defense,

Indemnification

Under Colorado law, courts treat indemnification clauses in residential lease agreements more stringently
than commercial lease agreements. Courts typically enforce indemnification clauses in commercial lease
agreements as written. [1] However, indemnifications in standard form residential lease agreements are very rarely
enforceable. [2]

Colorado has a long history of regulating the landlord-tenant relationship. Tenants do not have the ability
to correct hazardous conditions in common areas, and tenants typically do not have the power, knowledge, or ability
to negotiate the terms of the lease agreement. As such, exculpatory clauses indemnifying a residential landlord’s
negligence in maintaining common areas are void due to public policy reasons. [3]

The above analysis is particularly relevant in cases involving an injury in a “common area” outside the direct
control of the lessee, and in cases where plaintiff seeks relief under a theory of premises liability. [4] Courts have
additionally upheld this analysis broadly, holding some residential indemnification agreements void even where the
resident had experience with property contracts and sought a lease with limited intervention from the landowner.
[5] Colorado courts have applied this analysis to all residential lease agreements involving an indemnification clause
regardless of the exact language. Colorado courts have strictly refused to apply indemnification agreements found
in residential leases. Landlords will likely not be able to escape snow and ice liability, even if the tenant explicitly
indemnified the landlord against the same.
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Waiver

In dealing with a waiver found in a residential lease agreement, Colorado courts apply a standard similar to
the standard discussed above regarding the enforceability of indemnification agreements in residential leases. The
Courtin Jones v. Dressel provided four factors to determine the enforceability of an exculpatory agreement: (1) “the
existence or nonexistence of a duty to the public;” (2) “the nature of the service performed;” (3) “whether the contract
was fairly entered into;” and (4) “whether the intention of the parties is expressed in clear and unambiguous
language.” [6] Courts construe an exculpatory agreement narrowly to ensure it was “fairly entered into and that the
intention of the parties is expressed in clear and unambiguous language.” [7/] Generally, courts uphold waivers if
they are narrowly tailored and clearly written.

However, Colorado courts have found businesses providing “essential public services” may not protect
themselves from claims of negligence. [8] Such services include but are not limited to water, electricity, or sanitary
services. [9] The Colorado Court of Appeals has held residential housing is an “essential service,” and as such,
waivers and exculpatory clauses in residential leases are unenforceable for policy reasons. [10] Colorado courts
have traditionally applied the same analysis to waivers found in residential leases as they have to indemnification
clauses in residential leases; due to the unequal bargaining power of the parties, no form of waiver, indemnification,
or exculpatory agreement is generally enforceable in a residential lease. This means snow and ice waivers and
indemnification agreements alike are unlikely to be enforced when part of a residential lease agreement.

Takeaway

Whether an exculpatory agreement in a residential lease is phrased as an indemnification agreement or a
waiver, it will be difficult to enforce under Colorado law. Prior to drafting a residential lease agreement containing
an exculpatory clause, speak with a lawyer who may be able to assist in crafting the language delicately in
accordance with Colorado law. Do not rely solely on indemnification or waiver provisions in a residential lease to
protect your business from potential liability.
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